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Annoranus. Keanupuuupyronye npu3Haky MPECTYIUICHUS paccMaTpUBa-
I0TCS Kak ofHa u3 (GopMm muddepeHIMalul yroloBHOW OTBETCTBEHHOCTH,
OTpakarolllas KaueCTBEHHYIO XapaKTepHCTUKY HpecTymHoro aesHus. [Ipo-
aHAJIM3MPOBAHbI JIOKTPHUHAJIbHBIE MOJXO/bI K JIByM HauOoJjee CIOPHBIM BO-
IpocaM TEOPHH YTOJOBHOTO IpaBa, KacarolHecs CYIIHOCTH U COJEepIKaHUS
KBaTH(DHUIUPYIOMNX TPUIHAKOB: HX COOTHOLICHHE C OOCTOSTEIBCTBAMU,
OTATYAIOMIMMHU HaKa3aHWe, a TakKe KOHCTPYKTHUBHAS CBS3b C COCTaBOM TIpe-
cryruieHus. CenaH BEIBOJ O TOM, YTO TaKWe KBaTH(PHIUPYIOMINE MPU3HAKH,
KaK yroJIOBHO-TIPABOBasi KaTETOPHs, UMEIOT IBOWCTBEHHYIO npupony. C ox-
HOW CTOPOHBI, OHU COIIOCTABUMBI C OTSTYAIONIMMH HaKa3aHUE 00CTOSITEIbCT-
BaMH, NepeurciIeHHBIMU B cTaTthe 63 YronoBHoro kogekca Poccuiickoit ®e-
Jiepaiuu, ¢ Ipyrod — BeIpakeHbl B HopMax OcoOeHHON 4acTH YTOJIOBHOTO
konekca Poccuiickoit denepanuy B KauyecTBE KOHCTPYKTHBHBIX NPU3HAKOB
COCTaBOB TIPECTYIUICHUH, BBIPAXKAIOIINX yCHJIEHHE YPOBHS YTOJIOBHOH pe-
MPECCHH TI0 OTHOIIEHUIO K OCHOBHOMY COCTaBY COOTBETCTBYIOIIETO MPECTY-
rwieHnsi. VIMEHHO KOHCTPYKTHBHAsl CBSI3b C COCTABOM MPECTYIUICHHs BbIpa-
*kaeT Hanbosiee BOCTPEOOBAHHYIO B CHEIMAILHON JINTEpAType Kiaccuuka-
U0 KBATU(QUIAPYIOIIMX MPHU3HAKOB HAa OOCTOSATENBCTBA, OTHOCSIIMECS K
00BEKTY U OOBEKTUBHOI CTOPOHE, CYOBEKTYy M CYOBEKTHBHOH CTOPOHE CO-
cTaBa mpectyruieHus. [Ipe/uioskeHa TPaKTOBKA MOHSTUS «KBATH(PHIAPYIO-
[IMe TPU3HAKWY», KOTOPBIM O0O3HAYAKOTCS OOCTOSTENHCTBA, SIBIISIOIIMECS
KOHCTPYKTUBHBIM 3JIEMEHTOM COCTaBa IMPECTYIUICHUS, KOTOPBIC CBUICTEIIb-
CTBYIOT O TMOBBIIICHHOH 10 OTHOIICHUIO K BBIPAXKEHHOMY OCHOBHBIM COCTa-
BOM HPECTYIUICHUSI OOIECTBEHHONW OMACHOCTH JESTHUS W JIMYHOCTH JINIA €T0
COBEPILHUBILIETO.

KioueBble cioBa: MpecTyIUIEHHE; OTATYAIONINE OOCTOSTENBCTBA; yTOJIOB-
Has OTBETCTBEHHOCTDH; KBATHU(PHUIMPYIOIIHE MPU3HAKH; COCTAaB MPECTyIUIE-
HUS; 00IIecCTBEHHAs OTIACHOCTh
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U MX 3HaYEHHE NTPU KOHCTPYUPOBAHUH COCTABOB MPECTYTIIEHUI

AHanu3 CyHUIHOCTH M 3HA4YE€HUsl YTOJIOBHO-IIPABOBOM KAaTErOPHM «KBa-
TUQGUIUPYIONINE MPU3HAKA MPECTYIUICHUS» TMPEANOJiaraeT UCCIICIOBAHHE
0a30BOro TOKTPUHAIBLHOTO MOAX0a K quddepeHinanuy yrojloBHOM OTBET-
ctBeHHOCTU. CrenyeT OTMETHTh, YTO yKa3aHHas MpoOieMa HMEEeT KOM-
IJIEKCHBIM XapakTep, MOCKOJIBKY TPAAUIMOHHO PaccMaTpHUBAaeTCs B JABYX
acmekTax: 1) Kak pasrpaHMYEHUE MEp YIOJIOBHO-IIPABOBOIO XapakTepa B 3a-
BHUCHUMOCTH OT CTENEHU OOLIECTBEHHON OMAcCHOCTH MPECTYIUICHUS U JINYHO-
CTH JIWIIA, €T0 COBEPIIMBIIETO, B IEJSIX JTOCTHKEHHUS ONTUMAIBHOTO OaaH-
ca MEXIYy YPOBHEM YTOJOBHOM PENpPECcCUu 3a pa3iINvHbIC IO TSKECTU Ipe-
crynssie nesaus [1, c. 30]; 2) xak jeraabHbI METOJ yroJIOBHO-IIPaBOBOM
MOJINTUKY, UMEIOIIEH LENbI0 CO3AaHME ONTUMAJIbHOM MOJEIN YrOJOBHO-
MPaBOBBIX HOPM, MO3BOJISIONIMX WHIUBUIYAIU3UPOBATH YTOJOBHYIO OTBET-
CTBEHHOCTh B 3aBUCHUMOCTH OT O0O3HAYEHHBIX BBIIIE KPUTEPUEB — TO €CTh
00I111eCTBEHHOW OMACHOCTH MPECTYIUICHUSI B COBOKYITHOCTHU C JIMUHOCTHBIMHU
XapaKkTepUCTUKaMHU BUHOBHOTO. Kak cripaBe/yIMBO OTMEYAETCS B CHEIUANIb-
HOU JnuTeparype, mnpobdiema nuddepeHuanuu yroJloBHOH OTBETCTBEHHO-
CTHM HACTOJBKO CJIOKHA, YTO 3aKOHOJATENb JEMOHCTPUPYET OTCYTCTBHE
€MHOI0 MOJAX0/a K YroJIOBHO-IIPAaBOBOMY PETYIMPOBAHUIO OOIIECTBEHHBIX
oTHowIeHuu [2, c. 7-11; 3, c. 8-14], 0 4em cBUAETENbCTBYET TUHAMHUKA Pa3-
BUTHUS 3aKOHOJIaTENIbCTBA 3a MOCIEIHUE I0JIbl, KOrJla B YTOJIOBHBIM KOJIEKC
Poccuiickoii denepanun (ganee YK P®) BHOcATCS M3MEHEHHUs, ¢ OAHON
CTOPOHBI, TIOBBIIIAIONINE YPOBEHb YTOJOBHOM PENPECCHUU IMyTEM KpUMHHA-
JU3alMKU ONPEACIICHHbIX NIeIHUM (HampuMep, CKIOHEHHS K COBEPILECHUIO
camMOoyOMIICTBa MJIM OpraHU3aLUIO JeSTEIbHOCTH, HAallpaBJIEHHON Ha MO0YX-
JIEHUE K COBEPILECHUIO caM0y61/117ICTBa1), C APYyroil — UMeroIIre SBHO Jnde-
pajbHBIN XapakTep (HarmpuMep, MojaHas JeKPUMUHATU3AINS TaKuX JIEsSHUN,
KaK HCIOJb30BAaHUE B PEKJIaMe 3aBEIOMO JIOKHOW HMH(OpMalMU OTHOCH-
TETHHO TOBAPOB, PA0OT WM YCIYT, a TAKXKe WX U3TOTOBUTEJEH, COBEPIIICH-
HOE W3 KOPBICTHOM 3aMHTEPECOBAHHOCTH W TPUYMHUBIIEE 3HAYUTEIHHBIN
ymep62, OCKOpOJIeHUE, YBETHYCHNE CYyMMbl XUIIEHUS Yy>KOTO MMYIIECTBA,
C KOTOPOH HACTyIAaeT yroJOBHAs OTBETCTBEHHOCTh, M PACHIMPEHUE MEPEYHS
OCHOBaHU OCBOOOXKICHHSI OT YTOJIOBHOM OTBETCTBEHHOCTH" H T. 11.).

"' O BHECeHMH U3MeHEHMIT B YTONOBHBIH kozekc Poccuiickoit denepanmu u crateio 151 Yromnos-
HO-TIPOLIECCYaIbHOTO Kozekca Poccuiickoit Denepaiii B 4aCTH YCTAHOBJIEHUS JOIIOJHUTEIbHBIX Me-
XaHU3MOB IPOTHBOJICHCTBUS IEATENLHOCTH, HANPaBJICHHON Ha MOOYXAEeHHE JeTell K CyHIUIaIbHOMY
noBeieHnIo: GenepanbHbIi 3akoH oT 07.06.2017 Ne 120-®3. Joctyn n3 CIIC Koncymnsrantllmoc.

O BHECEeHHMH M3MECHEHHH U IOTIOTHEHMH B YTONOBHBIN Kojeke Poccuiickoit denepanym: deme-
panbHbIi 3ak0H 0T 08.12.2003 Ne 162-P3 (pex. ot 07.12.2011). Joctyn n3 CIIC KoncynsrantlIroc.

* O BHeceHNH M3MeHeHuI B VTOIOBHBIH Koeke Poccuiickoit ®Denepavy U OTIENIbHBIE 3aKOHO-
narenbHble akThl Poccuiickoit deneparun: GenepansHblii 3akoH oT 07.12.2011 Ne 420-03 (pen. ot
03.07.2016). Joctyn u3 CIIC Koncynprantllmoc.

67



ISSN 2587-9340. AxryansHble TpobieMsl rocynapcrsa u npasa. 2019. T. 3. Ne 9
MartepuaiibHOE TPaBoO

[To MHEHMIO MOJABISIOMIET0 OOJIBIIMHCTBA CIEIMATUCTOB, OTCYTCTBHE
€IMHOTO TOAX0/a K OIpPEeeIEHUI0 O0IIEero BEKTOpa Pa3BUTHS YTOJIOBHOTO
3aKOHa CBSI3aHO, B YHCIIE NMPOYETO, C HEJJOCTATOYHOCThIO HAyYHOU pazpado-
TaHHOCTU mpobieM audQepeHnanuu yroJloBHOW OTBETCTBEHHOCTH [4,
c. 98-101; 5], B uucne KOTOpBIX U MpobeMa OnpeeICHUs CYIIIHOCTH KBa-
TUQUIMPYIOMMUX MPU3HAKOB MPECTYIUICHHS, MOCKOJIBKY OT €€ pEeIIeHUs] BO
MHOTOM 3aBHCHUT COIIMaJIbHAs U KPUMHHOJIOTMYECKass 00OCHOBAaHHOCTh He-
KOTOPBIX YTOJIOBHO-IIPABOBBIX HOPM, AU(D(HEPEHIUPYIOIUX YTOJIOBHYIO OT-
BETCTBEHHOCTh. TaK, KBaTHU(PUIMPYIOIINE MPU3HAKK OTPAXKAIOT COJEpKa-
HUE TUIIOBOM CTENEHU OOLIECTBEHHOW OMACHOCTH JI€SHUS, KOTOPAsl YUUThI-
BAa€TCA 3aKOHOJATENIEM IPH TUIHU3ALMHU MPECTYIUICHUH W 3aKpEIuIsieTcs B
cratbe 15 YK P®. Ha ocHOBaHMM JIErajibHOTO pa3rpaHUYCHUs MPECTYILIE-
HUH, C yYETOM HAJIMYUS WIH OTCYTCTBHS CMSATYAIOMIMX M OTATYAIOLINX 00-
CTOSATEIBbCTB, CYy/ KBAIU(PUIHUPYET COJIEIHHOE, OTHOCS KOHKPETHBIH COCTaB
K ONpPEJEICHHOMY BUJY: MPOCTOH, KBaTU(PUIIMPOBAHHBINA, 0c000 KBaTU(DU-
LIMPOBAaHHBIN, TPUBWIECTUPOBAaHHBIN [6, c. 246-247]. B 3TOl CBs3U B Hayke
YrOJIOBHOTO TpaBa KBATU(UIIUPYIOUINE MPU3HAKH PACCMATPUBAIOTCS Yepes
NpU3MYy KIACCH(PHKAIMK OTATYAIOMIUX OTBETCTBEHHOCTh OOCTOSITEIIBHCTB.
371ech MOXKHO BBIJEJINTD JIBE€ MOJSPHBIE TOUKM 3peHus. llepBas cocrout B
TOM, YTO IPUBEIEHHBIE MOHITHUSI OTOXKAECTBISAIOTCA M HCIOIb3YIOTCS Kak
cuHonuMmsl. [Tpu satom C.B. Boponun, He ynoTpebisis TepMUH «KBamudU-
LUPYIOLINE MPU3HAKM», pacCMATPUBAET UX KaK OJMH U3 BUJOB OTATYaro-
X OOCTOSATENBCTB, pa3/ieiss MOCIEeTHUE Ha JIBE TPYIIIBI: BIUSIOUINE HA
pa3Mmep Haka3zaHUs W MCUEpIIbIBaIOIe epeuncieHtbie B cratbe 63 YK PO,
a TaKXe SBISIOLIMECS 3JIEMEHTaMHM COCTaBa MPECTYIUICHUS, JETEPMHHU-
pyIOIIMMH KBanupUKanuio nesHus [7, c. 41]. [Jeranuszupys npuBeIEeHHYIO
no3unuto, J[.JK. bynukeeBa yka3plBaeT Ha CONMOJYMHEHHOCTh HA3BAHHBIX
IPYyNIl OTATYAIOIIUX OOCTOSATENBCTB, NPU KOTOPOH MepBble (POPMUPYIOT
IOpUINYECKYIO 0a3y, CTPYKTYpHO pacnoiarasick B Oomei yactu YK PO, u
KOHKPETH3UPYIOTCS B OTIENBHBIX cTaThsix OcobenHon yactu YK P® yxe B
BUJIE KBAIM(UUUPYIOLUX MPU3HAKOB OINPEAEICHHOIO COCTaBa MpecTyIuie-
Hus [8, c. 68].

Bropas mosunms mpencraBisercs HaMm 0osiee 000CHOBAHHOW C TOYKH
3peHHs] METOJI0JOTMUYECKIUX OCHOB TU(HEpEeHINAUU YTOJIOBHONH OTBETCT-
BEHHOCTH, MOCKOJIbKY 3aKJII0YaeTcsi B 00OCHOBAHUU Pa3UYUNA MEXIYy IO-
HATUSAMHU «OTATYAONINE OOCTOSITENHCTBA» U «KBATH(PHUIMPYIOMIUE MPU3HA-
ku». [lepBble, Kak yxe ObUIO OTMEYEHO, IMPEICTaBISIIOT cO00il OCHOBaHUE
TUNHM3AIMKA TIPECTYIJICHUH B 3aBUCUMOCTH OT CTENEHH OOIIeCTBEHHON
ONAaCHOCTH JESHUS U JUYHOCTH JINLA, €T0 COBEPUIMBIIETO, BTOPbIE — BKIIO-
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YEeHbl B YUCIIO 00s3aTEIbHBIX IMPU3HAKOB IPECTYIUIEHUS M 00pa3yloT €ro
KaueCTBEHHYIO XapaKTEPUCTHUKY [6, c. 253]. Boigenum Takoe CBOMCTBO KBa-
TUQUUUPYIOIIMX TPU3HAKOB, Kak oO0S3aTeNbHOCTh, KOTOpas, Ha Hall
B3I, TPEArNoiaraeT HeoOXOAUMOCTh ydeTa COOTBETCTBYIOLIMX 0OCTOs-
TENbCTB OPraHaMU YTOJIOBHOM IOCTHULMM, KaK YBEJIWYUBAIOIIUX YPOBEHb
YTOJIOBHOM PENpPECCUM MPUMEHUTENBHO K KOHKPETHOMY COCTaBy MpPECTyII-
nenus. KBanmubunupyroniye npu3Haku, UMesl ABOMCTBEHHYIO IPUPOAY, C
OJTHOW CTOPOHBI, SIBJISIIOTCSA CHOCOOOM KOHKPETH3ALWU OTATYAIOMIUX 00-
CTOSITENIbCTB, NepeuucieHHbIX B cratbe 63 YK P®, Ho ¢ apyroil — oTHOCH-
TEJIbHO CaMOCTOSITENIbHBI KaK 3JIEMEHT COCTaBa MPECTYIUICHUS, BINSIOINN
Ha CAHKUUIO YTOJIOBHO-IIPAaBOBOM HOPMBI, OTpakarollel creuupuky ee
qucno3uiuu. OroBopuMcsi, 4To IpU3HAK 00513aTEIbHOCTU B IAaHHOM CIly4dae
HE XapakTepu3yeT HaJlM4Kue WM OTCYTCTBHE «Oa30BOr0» COCTaBa MPECTYII-
JICHUs], TO €CTh HE JIETEPMUHHUPYET CaMO JEIHUE KaK MPECTYIHOE, a JIMIIb
TuddepeHupyeT ero 1no CTeneHu OOLECTBEHHONW OMACHOCTH, CYILECTBEH-
HBIM 00pa30M OTIMYAIOIIEHCSI OT OCHOBHOTO COCTaBa MPECTYIUICHUS, YTO U
HaXOJUT OTPaKEHHE B CAHKLUUHU YrOJOBHO-NPaBOBOH HOpMbI OcoOeHHOH
yactu YK PO.

JleranpHbI MOAXOJ K Pa3TPaHUYEHUIO OTATYArOIIUX OOCTOSTENBCTB U
KBJIM(ULMPYIOLUX MPU3HAKOB TAaK)K€ HE BHOCHUT SICHOCTH B COOTHOIIIEHUE
paccMmatpuBaeMblx NOHATHH. Tak, Hanpumep B yactu 2 crateu 20 YK PO,
omnpezenss ACsHUs, 32 COBEPIIEHNE KOTOPBIX JHUIIO0 MOXET OBbITh MpUBJIEUE-
HO K OTBETCTBEHHOCTH ¢ 14-TH JeT, 3aKoHOJaTe’db 0003Ha4aeT HEKOTOpbIe
BUJbl KBaJIM(UIMPOBAHHBIX MPECTYIUIEHUN (HalpUMep, YMBIIIJIEHHOE
YHUYTOKEHUE WJIM TOBPEXKJEHHE MMYIIECTBA MPU OTATYAIOIIMX 00CTOs-
TenbeTBax (yacth 2 cratbu 167 YK P®), XynurancTBo MmpH OTATYaAOLINX
oOcrositenbcTBax (vactu 2, 3 crateu 213 YK P®), yTo npu Hanuuum cchli-
KU Ha KOHKpeTHble HOpMbI OcoOeHHol yacT YK P® He mMoxer o3HauaTh
HUYETO0 HMHOTO, KaK COBEpIICHHE KBaJIM(UIMPOBAHHOIO COCTaBa MPECTYI-
JIeHUS U HaJM4Yue KBaTU(pUUUpPYOMUX npru3HakoB. Ha mogo0Hyto TexHude-
CKO-IOpUJINYECKYI0O HEOPEKHOCTh HEOJHOKpPATHO 00palagoch BHUMaHHE B
crienuanbHoi nureparype [9, c. 60], ogHako, 7O HACTOSAIIEIO BPEMEHH B
JIEKCUKOH 3aKOHOJaTelsl HE BBEJIECHBI COOTBETCTBYIOLINE TEPMHHBI, YTO, IO
cupasenBoMy 3amedanuto JIJI. KpyrinkoBa, «ycHauBaeT mpaBonpuUMe-
HUTEJIbHBIN Xa0C U JAEMOHCTPUPYET MpeHeOpekeHne K OOIIEeNpUHATON Tep-
MuHonorum» [ 10, c. 424].

[Tonaraem, 4To npu ONpeNeIeHUH CYITHOCTU KBATU(PUIUPYIOIINX HpH-
3HAKOB U UX OTIPAHMYCHHUU OT OTATYAIOIIUX OOCTOSITENbCTB, MEPEUHCIICH-
HBIX B cTtaThe 63 YK PO, He0oOX0aUMO HMCXOIMTH U3 CaMOr0 Ba)KHOT'O HX
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CBOICTBa — KOHCTPYKTHUBHOM CBSI3U C COCTaBOM IpectyruieHus. [lo qanHo-
My BOIIPOCY B HAayKe YIOJOBHOI'O IIpaBa TaKXe HET €IMHCTBA MHEHMM.
YacTpe crienuasucToB IpeiaracT ooy 1euHUIUI0 COCTaBa MPeCTyIuie-
HUS C BKJIIOYCHHMEM B Hee M KBanupuuupyromux npusnakoB [11, c. 145],
Jpyras 4acTh YKa3bIBaeT Ha HEBO3MOXKHOCTh KOHCTPYMPOBAHHUS yHUDHIIU-
POBAHHOTI'O MOHATHUS «COCTaB MPECTYIJICHUS» BBULY TOTO, YTO POAOBOM CO-
CTaB pacmnaaaeTcsi Ha HECKOJIbKO BUIOB [12, ¢. 73-79]. Takaa nmo3unus npea-
CTaBJISIETCSl HAM M3JIMIIHE KaTerOpMYHOW W MPOTHBOpevaliel OyKBaIbHOMY
TOJIKOBaHHMIO YTOJIOBHOTO 3akoHa. Yarlle Bcero 3akoHoaTeNb MPU KOHCTPYH-
pOBaHMM KBATU(UIIUPOBAHHOTO U 0CO00 KBATU(HUIIMPOBAHHOTO COCTABOB
OTTAJIKUBAETCS OT JUCIO3ULIMU OCHOBHOTO, YIOTPeOsist (GOpMYIUPOBKY «TO
e JIesIHUEe, COBEpPLICHHOE. ..» (HanpuMmep, JacTtb 2 crtatbi 110 YK P®), uro
MO3BOJISIET TOBOPUTH O HAJMYUHU CIEAYIONIeH MOJEIH: OCHOBHOM cOCTaB +
KBasM(ULUpYIOLMe NMpU3HaKU. Eciu ke Mbl UCXOJUM M3 Te3Hca O camo-
CTOATEIBbHOCTH KaXJI0TO U3 COCTABOB, TO MPU OTCYTCTBUU KBATU(DHUIHPYIO-
IIEro MpPU3HAKa Mbl MCKIIFOYAEM IPECTYIHOCTh JESHUS, YTO HEIOIYCTUMO.
Tak, HampuMmep, MPUUYMHEHHE CMEPTH IO HEOCTOPOXKHOCTH (4acTh 1 cra-
Teu 109 YK P®) — ocHOBHOI COCTaB MpeCTYIUICHUSI, MAKCUMAILHOE HaKa-
3aHHE 32 COBEpIIEHUE KOTOPOTO NPEeAYCMOTPEHO B BUAE JIUILIEHUS CBOOOIbI
Ha CpPOK JI0 JABYX JieT. B kauecTBe KBaIMPUIMPYIOMINUX TPU3HAKOB, YCUIIH-
BaIOLIMX YPOBEHb YIOJOBHOW PENPECCHUHU, NPENYCMOTPEHBI HEHAJIEeKAILEEe
WCIIOJTHEHUE JIUIIOM CBOMX MPO(ECCHOHATBHBIX 00s13aHHOCTEN (4acTh 2
cratbu 109 YK P®) u coepuieHre 3TOro HpecTyIUIEHUS B OTHOLICHUHU
nByx u 6omnee sl (dacth 3 ctathu 109 YK PO®). [Ipu orcyTcTBUM Ha3BaH-
HBIX KBAIM(DULUPYIOIMIHUX MPU3HAKOB MPUUMHEHHUE CMEPTH MO HEOCTOPOXK-
HOCTH HE IepecTaeT ObITh MPECTYIUICHUEM, HaKa3aHHe 3a COBEPIIEHUE KO-
Toporo npeaycMoTpero yactbio 1 cratbu 109 YK P®, mensiercs kpanmudu-
Kallis, a HE OTHOIIECHHE IOCylapCcTBa K COBEPLIEHHOMY JAESHHUIO €r0 I0-
CJIEJICTBUSIM.

Takum 06pa3oM, KBaTU(PHUIMPYIOUIHE MPU3HAKK MOXHO OIPENEIUTh
KaK OOCTOSITENIbCTBA, SBISIOLIUECS KOHCTPYKTUBHBIM 3JIEMEHTOM COCTaBa
IIPECTYIUIEHUS, KOTOPBIE CBUAETEIBCTBYIOT O MOBBIIIEHHON IO OTHOLLIEHUIO
K BbIpQKEHHOMY OCHOBHBIM COCTaBOM MPECTYIJICHUSI 00IIeCTBEHHOM omac-
HOCTH J€SIHUSI M IMYHOCTH JIMIA €r0 COBEPUIMBIIIETO.

['oBOpst O CyITHOCTH W COACpP)KaHUM KBATH(PHUITUPYIOIMIUX MPU3HAKOB,
HeJNb3s HE OCTAHOBUTBHCS Ha BOIIPOCE MX CUCTEMAaTH3aluu. B OCHOBY Tako-
BOI KJaayTcsl pa3inyHble OCHOBaHUS, HalpUMep, MOTHUB, LI€JIb U CIIOCOO
COBEpULICHMSI NPECTYIUIEHHs]; KAaueCcTBa, XapaKTEPU3YIOLIUE JINYHOCTh BH-
HOBHOT0; MOCJIEACTBUS AesHusd. Hanbonee HeoHO3HAYHON SIBISIETCS Kilac-
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cupukanyg KBaTUPUIMPYIOMIMX MPU3HAKOB MO OOBEKTY MOCATaTeNbCTBA.
Yacth cienuanucToB, HeO€30CHOBATENBHO, HA HAII B3TJISI, YKa3bIBAET, YTO
O00BEKT IMOCSTaTeNbCTBa, BHE 3aBUCMMOCTH OT MHBIX XapaKTEpUCTHK, OCTa-
€TCSl HEU3MEHHBIM, UYTO HE MpEeJIoiaraeT HaJu4usi COOTBETCTBYIOIIEH rpa-
Januu kBanuduimpyromux npusHakoB [13, ¢. 71]. IlomoOHbIH moaxom ObLT
MOJIOKEH B OCHOBY cHCTeMaTHu3aiuu, paspadborannoit C.B. BopoauubiM,
BBIICTIMBIINM JBE TPYIIbl TaKOBBIX: OOCTOSTENIHCTBA, XapaKTEPHU3YIOIIKE
CyOBEKTUBHBIC CBOMCTBA MPECTYIUICHUS, BKIIOYAsl U JTMYHOCTH BHHOBHOTO;
00CTOSITENNLCTBA, XapaKTEPU3YIOIINE OOBEKTUBHBIE CBOMCTBA MpECTyILIe-
HUs, criocod ero coBepuieHus [7, ¢. 191]. OmHoil U3 caMbIX BOCTpeOOBaH-
HBIX B Y4eOHOM JuTeparype ABiseTCs KiacCU(UKAlKs, B OCHOBY KOTOPOH
MOJIOKEHBI CTPYKTYPHBIC JIEMEHTHI cocTaBa npectyruienus |14, c. 62-71],
YTO MpeArojaraeT HaJlM4Yue CIEAYIOIIUX TPYNN KBATU(PUIUPYIOMINX HpPH-
3HAKOB: OTHOCSIIHECS K OOBEKTY U OOBEKTUBHON CTOPOHE MPECTYIUICHUS H,
COOTBETCTBEHHO, OTHOCSAIINECS K €ro CyObeKTY U CyOBEeKTUBHON CTOPOHE.
[TomoOHBIN MOAX0 MPEACTABISACTCS MPEANOYTHTEIHHBIM 110 JIBYM MPUYH-
HaM. Bo-mepBhIX, OH MO3BOJIIET OXBATUTH BECh MEPEUEHb KBATU(PUIUPYIO-
IIUX MPU3HAKOB, KOTOPBIM, KaK yXe ObUIO OTMEUEHO, SIBJISETCS MCUEPIIbI-
BalOMIMM. BO-BTOpBIX, B JaHHOM CJyyae aKUEHTUPYETCS BHUMAaHHE Ha OC-
HOBHOM CBOWCTBE KBATH(PHUIIUPYIOMIUX MPU3HAKOB — UX CBSI3M C COCTaBOM
MPECTYIICHHUS.

[TogBoast UTOr PAacCMOTPEHUIO BOIPOCA O CYIIHOCTH U COJIEPKaHUHU
KBTU(DUIHPYIONIUX MPU3HAKOB, HEOOXOAUMO OTMETHTh, YTO OTCYTCTBUE B
JIOKTPUHE YTOJIOBHOTO TIpaBa YHUMUIIMPOBAHHOTO MOJX0JIa K WX TOJIKOBA-
HUIO BEJIET K HEBO3MOXKHOCTH BKIIOUEHUS ACPUHUIINU «KBaTHU(PUIUPYIO-
IIMe TPU3HAKW B JIGKCUKOH 3aKOHOJIATEs, UTO, B CBOIO OYEPE/Ib, BIICUET 3a
co0bol uepeny TEPMUHOJOTUYECKMX HETOYHOCTEH W HECOOTBETCTBUM TpU
KOHCTPYHPOBaHUU Kak nosioxkenuii O6meit yactu YK P®, Tak 1 oTAenbHBIX
COCTaBOB MPECTYIIEHUH, (hopMupyromux ero OCOOCHHYIO YacThb.
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Abstract. We consider qualifying signs of the crime as one of the forms of
differentiation of criminal liability, reflecting the qualitative characteristics of
the criminal act. Also we analyze the doctrinal approaches to the two most
controversial issues of the theory of criminal law concerning the nature and
content of qualifying signs: their correlation with the circumstances aggravat-
ing the punishment, as well as a constructive connection with the corpus
delicti. We draw a conclusion that such qualifying signs as the criminal law
category have a dual nature. On the one hand, they are comparable to the ag-
gravating circumstances listed in article 63 of the Criminal Code of the Rus-
sian Federation, on the other hand, they are expressed in the norms of the
Special part of the Criminal Code of the Russian Federation as constructive
signs of corpus delicti the strengthening of the level of criminal repression in
relation to the basic composition of the relevant crime. In particular it is a
constructive connection with the corpus delicti expresses the most popular in
the literature classification of qualifying signs of the circumstances relating
to: the object and the objective side, the subject and the subjective side of
corpus delicti. We propose interpretation of the concept of qualifying signs,
which are indicated by the circumstances, which is a constructive element of
the corpus delicti, which indicate increased relative to the basic corpus delicti
of public danger of the act and the identity of the person committing the act.

Keywords: crime; aggravating circumstances; criminal liability; qualifying
signs; corpus delicti; public danger

Rarog A L. (ed.). Ugolovno-pravovoye vozdeystviye [Criminal and Legal Impact]. Mos-
cow, Prospekt Publ., 2014, 286 p. (In Russian).

73



ISSN 2587-9340. Current Issues of the State and Law, 2019, vol. 3, no. 9
Substantive Law

10.

11.

12.

13.

14.

Voronin V.N. Kachestvo ugolovno-pravovoy okhrany svedeniy, sostavlyayushchikh
gosudarstvennuyu taynu: problemy konstruirovaniya norm i differentsiatsii ugolovnoy
otvetstvennosti [Quality of criminal and legal protection of the information constituting
the state secret: problems of construction of norms and differentiation of criminal re-
sponsibility]. Aktual nyye problemy rossiyskogo prava — Current Problems of Russian
Law, 2017, no. 7, pp. 98-107. (In Russian).

Khachak B.N. Mezhdunarodno-pravovyye osnovy differentsiatsii ugolovnoy ot-
vetstvennosti (otdel’nyye aspekty problemy) [International and legal basis for differen-
tiation of criminal responsibility (specific aspects of the problem)]. Rossiyskaya yustit-
siya — Russian Justice, 2018, no. 3, pp. 56-57. (In Russian).

Brilliantov A.V. (ed.). Ugolovnoye pravo Rossii. Chasti Obshchaya i Osobennaya
[Criminal Law of Russia. Parts General and Special]. Moscow, Prospekt Publ., 2015,
1184 p. (In Russian).

Borodin S.V. Otvetstvennost’ za ubiystvo: kvalifikatsiya i nakazaniye po rossiyskomu
pravu [Responsibility for Murder: Qualification and Punishment under Russian Law].
Moscow, “Jurist” Publishing Group, 1994, 216 p. (In Russian).

Bulikeyeva D.Z. Ponyatiye i priroda kvalifitsiruyushchikh priznakov [The concept and
nature of qualifying traits]. Vestnik Chelyabinskogo gosudarstvennogo universiteta.
Seriya: Pravo — Bulletin of the Chelyabinsk State University. Series: Right, 2013,
no. 11 (302), pp. 68-71. (In Russian).

Kudryavtsev V.N. Obshchaya teoriya kvalifikatsii prestupleniy [General Theory of
Crime Qualification]. Moscow, “Jurist” Publishing Group, 2004, 304 p. (In Russian).
Kruglikov L.L. Problemy teorii ugolovnogo prava. Izbrannyye stat’i (2000-2009 gg.)
[Problems of the Theory of Criminal Law. Selected Articles (2000-2009)]. Yaroslavl,
Yaroslavl State University Publ., 2010, 591 p. (In Russian).

Krotov S.E. Differentsiatsiya ugolovnoy otvetstvennosti v zavisimo-sti ot kategorizatsii
prestupleniy, kvalifitsiruyushchikh priznakov i otyagchayushchikh obstoyatel’stv: dis.
... kand. yurid. nauk [Differentiation of Criminal Responsibility Depending on Crimes
Categorization, Qualifying Signs and Aggravating Circumstances. Cand. jurid. sci.
diss.]. Moscow, 2005, 176 p. (In Russian).

Chuchayev A.L. (ed.). Ugolovnoye pravo. Obshchaya chast’ [Criminal Law. General
Part]. Moscow, Prospekt Publ., 2017, 464 p. (In Russian).

Arkhipova M.V. Ubiystvo: ugolovno-pravovaya i kriminologicheskaya kharakteristika
[Murder: Criminal and Criminological Characteristics]. Irkutsk, Baikal State Universi-
ty of Economics and Law Publ., 2011, 94 p. (In Russian).

Lebedev V.M. (executive ed.). Kommentariy k Ugolovnomu kodeksu Rossiyskoy Fede-
ratsii: v4 t. T. 1. Obshchaya chast’ [Commentary on the Criminal Code of the Russian
Federation: in 4 vols. Vol. 1. General Part]. Moscow, Urait Publ., 2017, 316 p. (In Rus-
sian).

Received 17 January 2019
Reviewed 18 February 2019
Accepted for press 20 March 2019

There is no conflict of interests.

74



Avdeyev M.A., Shtrants A.S. Qualifying signs general characteristic
and their importance in corpus delicti structure planning

Information about the authors

Avdeyev Mikhail Alekseyevich — Judge. Voronezh Regional Court, Voronezh, Russian Fed-
eration; Candidate of Jurisprudence, Professor, Professor of Criminal and Procedure Law
Department. The Russian State University of Justice, Central Branch, Voronezh, Russian
Federation.

ORCID: https://orcid.org/0000-0002-9547-2160, e-mail: ypp-cfrap2@yandex.ru

Shtrants Anastasiya Sergeyevna — Master’s Degree Student in “Jurisprudence” Programme.
The Russian State University of Justice, Central Branch, Voronezh, Russian Federation.
ORCID: https://orcid.org/0000-0002-2951-1467, e-mail: anastasiastranc@gmail.com

For citation

Avdeyev M.A., Shtrants A.S. Obshchaya kharakteristika kvalifitsiruyushchikh priznakov i
ikh znacheniye pri konstruirovanii sostavov prestupleniy [Qualifying signs general
characteristic and their importance in corpus delicti structure planning]. Aktual'nye prob-
lemy gosudarstva i prava — Current Issues of the State and Law, 2019, vol. 3, no. 9, pp. 66-
75. DOI 10.20310/2587-9340-2019-3-9-66-75 (In Russian, Abstr. in Engl.)

75



